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Part A: Bundestag involvement in matters relating to Brexit

I. Introduction

‘Brexit’ is a catchword. It suggests that withdrawal from the EU is a single legal
process. That, however, is not true. Sailing under the Brexit flag are three entirely
separate legal processes, namely:

1. the agreement on the withdrawal of the Member State;
2. the agreement on future relations with the exiting state;

3. the adjustment, resulting from the withdrawal, of the EU Treaties that bind the
remaining Member States.

The exit agreement and the agreement on future relations in particular are burning
issues for the remaining Member States. In many cases, the withdrawal threatens
people’s livelihoods and the survival of businesses in other Member States. It might
therefore be imagined that the EU Treaties would stipulate that exit agreements and
agreements on future relations should be subject to ratification by the Member
States. As a rule, ratification would mean that national parliaments must consent to
the agreements. That, however is not the case, for the EU Treaties exclude national
parliaments from any involvement in the two Brexit agreements, that is to say the
withdrawal agreement and the agreement on future relations with the exiting state.
The agreements are not subject to ratification.

This raises the question whether national constitutions provide for Member States’
parliaments to assent to exit agreements. I shall now present the legal position as it
applies to the Bundestag.

II. The withdrawal agreement

Let me begin with the withdrawal agreement. The Council of the European Union
proceeds from the assumption that the agreement on the British withdrawal is a
bilateral agreement between the European Union and the United Kingdom. That is
evident from the negotiating guidelines of 22 May 2017. It therefore amounts to what
is known as an ‘EU only’ agreement. The Member States are not parties to that
agreement.

From the perspective of the German Constitution, the Basic Law, this makes it a
general EU affair. The Basic Law, in the first sentence of Article 23(2), prescribes that
the Bundestag is to participate in matters concerning the European Union.
‘Participate’ means:

- The Federal Government must inform the Bundestag comprehensively and at
the earliest possible time of matters concerning the European Union (second
sentence of Article 23(2) of the Basic Law). A law lays down the details of this
notification.



- The Federal Government must also inform the Bundestag continuously of
negotiations in the EU framework. This also includes the state of negotiations in the
Council’s preparatory bodies, particularly the Brexit working party (the Ad hoc
Working Party on Article 50).

- The Bundestag can state its position before the Federal Government takes part
in decision- making processes of EU institutions. In its opinion of 27 April 2017, the
Bundestag welcomed the European Council’s guidelines for the negotiation of the exit
agreement. The opinion included a request to the Federal Government to notify the
Bundestag in good time should any national legislative requirement arise with regard
to the withdrawal agreement.

- The Federal Government must take the position of the Bundestag into account.
It is under no obligation, however, to comply with the wishes of the Bundestag in its
actions within the European institutions.

Following the referendum in the United Kingdom, the Members of the Bundestag
needed to obtain a great deal of information about the implications of Brexit. The
parliamentary administration therefore set up a working group in the Directorate for
European Affairs. The working group began by drawing up a summary of the policy
areas affected by Brexit and the new legislation that would be required after the
British withdrawal. It also publishes a monthly digest on the state of negotiations.

III. The agreement on future relations

I now come to the second point, the agreement on future relations with the exiting
state. The latter, after its withdrawal, will be a non-EU state or ‘third country’. The
agreement is therefore a treaty between the European Union and a third country. The
relevant provision in such cases is Article 218 of the Treaty on the Functioning of the
European Union (TFEU). If the agreement affects the spheres of competence of the
Member States, the following two options may be considered:

- The Member States are included as parties to the agreement; this is known as a
mixed agreement.

- The other conceivable choice is a division into an ‘EU only’ agreement and
other international agreements between the remaining Member States and the
United Kingdom.

Whichever option is adopted, the same basic principle applies. An ‘EU only’
agreement is subject to the participation of the Bundestag in matters concerning the
European Union. Like the exit agreement described in the previous section, the treaty
on future relations falls into that category. The Bundestag would therefore have to be
continuously informed and could state its position on any matter. Agreements
between Germany and the United Kingdom under international law, on the other
hand, require the consent of the Bundestag in the form of a law (first sentence of
Article 59(2) of the Basic Law).



In practice, the ‘EU only’ aspect of future relations and the bilateral aspect of Britain’s
relations with individual Member States are not easily kept apart. Each can influence
the other. It is therefore likely that the two aspects will be part of a mixed agreement.
The constitutional requirements are certainly fulfilled if the Bundestag participates in
such a mixed agreement as prescribed by Article 23 of the Basic Law for matters
concerning the EU as a whole as well as giving its consent under Article 59 to bilateral
provisions.

IV. Treaty adjustments resulting from withdrawal

I now come to the third point. When a Member State leaves the Union, it is necessary
to adapt the EU Treaties. For example, the definition of the territorial scope of the EU
Treaties, as set out in Article 52 TEU and Article 355 TFEU, must be adjusted. The
general rules governing the regular and simplified procedures for amending the
Treaties (Article 48 TEU) apply to such changes. Under Article 23(1) of the Basic law,
amendments to the EU Treaties require the consent of the Bundestag and Bundesrat
in the form of a law.

V. Recapitulation and conclusion

To sum up, German constitutional law does not give the Bundestag and the
Bundesrat any rights that apply specifically to withdrawals from the EU. The
applicable rules are those governing participation in matters concerning the EU and
the conclusion of international treaties. It is fair to say that the legislature took the
accession of additional states to be the norm when it first undertook the
constitutional regulation of participation by the Bundestag and Bundesrat in matters
concerning the EU in 1992. The possibility of a withdrawal no doubt seemed
extremely remote at that time. It was not until 17 years later, in 2009, that Article 50
was inserted into the TEU by the Treaty of Lisbon.

Part B: The Bundesrat and Brexit — Participation in the Ongoing
Negotiation Process

I. Introduction

The questions facing the Bundestag concerning ratification and adaptation of
legislation, as outlined by Professor Risse, are almost identical for the Bundesrat.
When an agreement is to be ratified, the Bundesrat is likewise involved in this
process as Germany’s second legislative body.

I should like now however to focus on certain particularities that arise as a result of
the federal states’ strong constitutional position within the German federal system.
These points once again shed led light on the role played by the Bundesrat as the
body representing the federal states at the Federation level.



II. The Bundesrat and European Union affairs

Our constitution stipulates that the 16 federal states shall, through the Bundesrat,
also participate in decisions on matters pertaining to the European Union. The
prerequisite for such participation is that the Bundesrat would be involved in
deliberations on the corresponding domestic legislation or that the federal states hold
responsibility for the policy area in question.

The German federal states’ activities in relation to European Union policy are
however not limited to this formal participation through the Bundesrat. In particular,
coordination of the various interests of the federal states on general European Union
issues frequently occurs in the first instance outside the Bundesrat’s relatively
constrained structures, through the Conference of Federal State Ministers for
European Affairs and its various fora. The results of this coordination are however
often incorporated into subsequent decisions by the Bundesrat — in part because the
politicians making up this body are largely also members of the Bundesrat’s
Committee on European Union Questions. I mention this here as the Bundesrat’s
formal involvement in deliberations on Brexit is also complemented by this form of
coordination between the federal states on European Union policy outside the
context of the actual Bundesrat procedure.

Provisions on formal participation through the Bundesrat are stipulated in concrete
terms in the Act on Cooperation between the Federation and the Federal States in
European Union Affairs (EUZBLG). This legislation does not however comprise any
specific provisions on withdrawal of a Member State from the European Union,
although provisions on accession of new Member States are incorporated. It seems
fair to assume that the withdrawal scenario was not considered when the legislation
was adopted, and that there is therefore a legislative gap, which can be remedied by
applying, mutatis mutandis, the provisions pertaining to accession; this at least is the
argument put forward by the Bundesrat.

III. The question of the Bundesrat participation in the negotiation
process

If these provisions are applied mutatis mutandis to the withdrawal scenario, the
following obligations arise for the federal government:

- the Bundesrat must be informed,

- the Bundesrat’s Opinions must be taken into account to the customary extent,

- the Bundesrat must participate in preparatory working groups at the national
level and in the Council working groups at the European level.

The general rule concerning such rights of participation also applies in this context;
such rights are accorded solely for subject-matter for which the federal states hold
exclusive legislative competence or in cases that fundamentally affect the interests of
the federal states.



In its Resolution of 31st March 2017 the Bundesrat requested that these rights be
respected. The Bundesrat pointed out that withdrawal of the United Kingdom and
provisions pertaining to its future relationship with the European Union impinge on
numerous areas in which Bundesrat participation would be required at the national
level. In concrete terms, the Bundesrat insisted in this Resolution on Bundesrat
participation in deliberations to determine the federal government’s negotiating
position. In addition, the Bundesrat requested participation of two Bundesrat
representatives in the Council "Brexit" Working Group, a working group at the
European level made up of two representatives of each Member State's government.

The federal government initially rejected these requests. It argued that the interests
of the federal states would in all likelihood not be affected at all by the agreement on
UK withdrawal, and that the status agreement would at most probably affect these
interests only in individual cases.

In subsequent months however the federal states managed to reach a consensus with
the federal government on a solution. Essentially, this agreement comprises the
following components:

- Comprehensive information to the Bundesrat on all Brexit-related proceedings
and transmission to the Bundesrat of all Brexit-related documents,

- Participation of Bundesrat representatives in the Council "Brexit" Working
Group,

- Establishment of an informal Federation-Federal States Working Group on
Brexit.

IV. Participation in practice

This cooperation and Bundesrat participation largely work well in practice. The
informal working group on national level has to date met on five occasions,
discussing a wide range of topics such as judicial cooperation, the customs regime,
citizens’ rights and the impact on certain industrial sectors. At the initiative of the
federal states, a system for legislative screening has been established and the need for
adaptation of Federation and federal state legislation has been ascertained.

It has proved more difficult to ensure real participation of the Bundesrat
representatives in the Council "Brexit" Working Group. Difficulties with seating
capacity in the negotiating room often give rise to disagreements concerning whether
particular discussions are tackling subject-matter that makes participation of the
Bundesrat representatives essential. With its Decision of 15th December 2017, the
Bundesrat explicitly called once again for greater involvement of the Bundesrat
representatives and for even closer coordination in cases where the interests of the
federal states are affected.

At the same time, in this Decision the Bundesrat also presented its position on the
substantive issues for the first time and reserved the right to make further statements
on particular aspects of the negotiations.



The Bundesrat has thus to date adopted three Decisions on Brexit since the exit
process was initiated almost exactly one year ago. The Bundesrat, and the federal
states, accord great importance to this process.



